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1 UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

2 SAN FRANCISCO DIVISION

3 HECTOR GARCIA, ROBERT CAHIGAL Case No. 3:1-cv-0031¢-WHO

4 BRIAN HOLLIDAY, and TINA DIEMER,

on behalf of themselves and all others

5 similarly situated,

6 Plaintiffs,

Z V.

3 PPG INDUSTRIES, INC.,

9 Defendant.
10
11 SETTLEMENT AGREEMENT
12 The Parties to this Civil Action, acting througteithrepresentatives and attorneys and Wwith
13 | the assistance of mediator Mark Rudy, reached ameatent concerning the essential terms pf a
14 | settlement of this Civil Action, subject to prep@wya and execution of a comprehensive written
15 | settlement and release agreement, and furthertubjeapproval by the Court. The Parties now
16 | enter into this Agreement.
171 1.  DEFINITIONS
18 The terms set forth below shall have the meanirgf;ed herein wherever used in this
19 Agreement (including its Exhibits).
20 1.1 “Agreement” means this written Settlement Agreemuaittich sets forth the terms pf
21 | the settlement and final amicable resolution of Divil Action.
22 1.2  “Civil Action” means the above-captioned actiong¢lirsive of the claims asserted
23 | therein pursuant to the federal Fair Labor Starslawat and California Labor Code.
24 1.3 “Court” means the United States District Court tloee Northern District of California
25 (Hon. William H. Orrick presiding).
26 1.4 The “Named Plaintiffs” are Plaintiffs Robert Cahigidector Garcia, Brian Holliday,
27 | and Tina Diemer.
28
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1 1.5 The “Opt-in Plaintiffs” are the Named Plaintiffschthose other individuals who filed

2 || (and did not withdraw) written consents to joinstlaiction pursuant to 29 U.S.C. § 216(b). Class

3 | Counsel and Defense Counsel have agreed upon @& &t Opt-in Plaintiffs, which is attached fo

4 | this Agreement akxhibit A-1. For purposes of this Agreement only, Defendam@sdnot contest

5 | the validity of the written consents filed by thepttn Plaintiffs, the eligibility of the Opt-in

6 | Plaintiffs to participate in the Civil Action, ohe right of the Opt-in Plaintiffs to participate tine

7 | settlement in accordance with the terms of thise&grent.

8 1.6 The “FLSA Class Members” are the individuals idBati by Named Plaintiffs as

9 | being entitled to supplemental overtime wages eammeonnection with the payment of incentive
10 || compensation associated with work performed frod22Grough 2015, excluding, however, all
11 | Covered California Rule 23 Class Members and Optlaintiffs. Class Counsel and Defense
12 | Counsel have agreed upon a list of all FLSA Classiiders, which is attached to this Agreement as
13 | Exhibit A-2.
14 1.7 “Class Counsel” means Laura L. Ho, Byron Goldst#iljiam C. Jhaveri-Weeks, of
15 | the law firm of Goldstein, Borgen, Dardarian & H&80Q Lakeside Drive, Suite 1000, Oakland, CA
16 | 94612) and Bruce Fox and Andrew Horowitz of the fam of Obermayer Rebmann Maxwell and
17 || Hippel LLP (BNY Mellon Center 500 Grant Street ®ub240 Pittsburgh, PA 15219).
18 1.8 “California Rule 23 Class Members” means all indils employed by PPG
19 | Industries, Inc. and/or any subsidiary (includin@@ Architectural Finishes, Inc.) and/or any
20 | predecessor (including Akzo Nobel Paints LLC) idif6enia during the period of January 22, 2011,
21 | through September 15, 2015, and who were classaaatbn-exempt, excluding, however, all Opt-in
22 | Plaintiffs and FLSA Class Members. While someh#& Opt-in Plaintiffs who worked in Californja
23 | are also technically California Rule 23 Class Mempthey shall be subject to the provisions of this
24 | Agreement pertaining to the Opt-in Plaintiffs, tlobse pertaining to the Covered California Rule 23
25 | Class Members (e.g., they will not receive Noticespant to Section 3.3 and they will not have|the
26 | ability to request exclusion from the settlementloject to the class action settlement).
27 1.9 “Covered California Rule 23 Class Members” meansCallifornia Rule 23 Class
28 | Members (excluding all Opt-in Plaintiffs and FLSAa€s Members) who have been identified by
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1 | Class Counsel as being eligible to receive an Iddal Settlement Allocation, as set forth|in
2 | Exhibit B, and identified by Class Counsel based upon th@fmg criteria:
3 (a) Were employed as California Territory Managamd, according to Class Counsel, were
4 owed supplemental overtime compensation as a reshtinuses paid;
5 (b) Were employed as California non-exempt emplsyeleo worked for those organizatigns
6 where, according to Class Counsel, alleged wagernsent violations occurred: AC THD
7 West; AC NA Lowes San Diego; Arch Coat NA Lowes &hia; Refinish Dist-LA; Refinish
8 Cust Trng-Zone A, Corp Credit Svcs Refinish; Spagyind Coat CRC; Ind Coat TrueFinish;
9 PMC Chino DC; AC Homax; AC Mkt — Central CaliforniaC Mkt — Northern California
10 AC Mkt — So Cal North; AC Mkt — So Cal South; AC Mk WA/OR/AK; and Akzo Arch
11 Coat US; Aerospace Mojave;
12 (c) California TM's who were terminated and for who according to Class Counsgl,
13 additional supplemental overtime was due;
14 (d) California THD employees who, according to Gl&ounsel, incurred internet business
15 | expenses; and
16 (e) California class members that, according tes€l@ounsel, have PAGA claims for non-
17 | payment of wages, wage statement violations, waitime penalties, unreimbursed business
18 | expenses (as set forth above in 1.9(a)-(d)), artdeposit violations for all California non-exgm
19 | employees that worked at the following organizagio’AC Homax; AC Mkt - Central California,
20 | AC Mkt - Northern California; AC Mkt - So Cal North AC Mkt - So Cal South; AC Mkt -
21 | WA/OR/AK; AC NA Lowes San Diego; AC THD West; Akzerch Coat US; Arch Coat NA Lowes
22 | Phoenix; Fresno Human Resources; Fresno Info/Fir) Brkesno Maintenance; Fresno Shipping;
23 | Fresno Tank; Fresno Wareroom; Fresno Yard; Sprafgimar 10 Transtech Prod; Sylmar |14
24 | Transtech Quality; Sylmar 40 Polycarb Cell; Sylm&rAcrylic Cell; Sylmar 46 CNC Commercial;
25 | Sylmar 47 Prepress; Sylmar 48 Coatings Cell; SyldtarOpticor; Sylmar 50 Start Center Cell;
26 | Sylmar 51 CNC Military; Sylmar 52 Process EnginegriSylmar 63 Formulations; Sylmar 71
27 | Shipping/Receiving; Sylmar 72 Prod Control; Sylni& Maintenance; Sylmar 74 Quality; Sylmar
28 | 75 Design Engineering; Sylmar 76 Tooling; Sylmar@#npliance; Sylmar 84 Human Resources.
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1 () Defendant’s agreement to the list of Coveredif@aia Rule 23 Class Members does not
2 | signify any agreement or admission that the indigld included on the list are, in fact, entitled to
3 | any relief under the California Labor Code; Defamtdspecifically denies any liability with respect
4 || to the claims asserted on behalf of the Coveredddaia Rule 23 Class Members.
5 1.10 “Participating Claimants” means all Opt-in Plaifgjfall FLSA Class Members who
6 | timely return a valid and effective executed OpGiaim Form, and all Covered California Rule |23
7 || Class Members who do not request exclusion frontldees.
8 1.11 “Defendant” means Defendant PPG Industries, Inc.
9 1.12 “Defense Counsel” means Robert W. Pritchard, Chpisér Michalski, Karin Cogbill
10 | and Sophia Behnia of Littler Mendelson, P.C.
11 1.13 “Parties” means the Named Plaintiffs (on behalf toémselves and all Opt-|n
12 | Plaintiffs, all FLSA Class Members and all Calif@iRule 23 Class Members), and Defendant.
13 1.14 *“Claims Administrator” means KCC Class Action Sees, LLC.
14 1.15 The “Preliminary Approval Order” means the orderlde entered by the Court
15 | granting preliminary approval to the settlementcdiégd in this Agreement following submission| to
16 | the Court of Plaintiffs’ motion for an order gramgi preliminary approval to the California Rule |23
17 | class action settlement described in this Agreemeeitifying a California Rule 23 class for
18 | settlement purposes only, authorizing notice of shttlement to the Covered California Rule|23
19 | Class Members, conditionally certifying an FLSA tleghent class, authorizing notice of the
20 | settlement to the FLSA Class Members, and settidgt@ for a hearing to consider final approval of
21 | the settlement following notice to the Covered foatiia Rule 23 Class Members and FLSA Class
22 | Members (“Fairness Hearing”). The proposed Prelany Approval Order that will be submitted|to
23 | the Court with the Plaintiffs’ motion is attacheslEhibit C.
24 1.16 The “Final Approval Order” means the order to béeesd by the Court (1) granting
25 | approval to the FLSA settlement described in thgge®ment; (2) granting final approval to the
26 | California Rule 23 class action settlement desdribethis Agreement; and (3) dismissing the Civil
27 | Action with prejudice in accordance with the terofishis Agreement. The proposed Final Apprgval
28 | Order that will be submitted to the Court with Rt#fs’ motion is attached asxhibit G.
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1 1.17 “Effective Date” means the date upon which alllgé following have occurred in the
2 | Civil Action without any material alteration of therms of this Agreement: (a) entry of the Fipal
3 || Approval Order; and (b) the expiration of the appests of the Parties, FLSA Class Members and
4 | Covered California Rule 23 Class Members. In theneno notice of appeal, or request to extend
5 || the time to appeal, is filed, the date of expimatad the appeal rights of the Parties, FLSA Class
6 | Members and Covered California Rule 23 Class Membhgall be deemed to occur 35 days after
7 | entry of the Final Approval Order. However, in tegent no California Rule 23 Class Member
8 | presents objections to the proposed settlementCéaats Counsel and the Parties file with the Cpurt
9 || a waiver of their right to appeal after entry o fhinal Approval Order, then the Effective Datelsha
10 || be the day after the filing of the waiver.
11 1.18 “Released Parties” means: (a) PPG Industries,dnd. PPG Architectural Finishes,
12 | Inc.; (b) Akzo Nobel N.V. and Akzo Nobel Paints Li&hd (c) the predecessors, successors, present
13 | and former affiliates, parents, subsidiaries, iasur officers, directors, agents, members,
14 | shareholders, general partners, limited partnemnecs, beneficiaries, representatives, heirs,
15 | attorneys, assigns (including without limitatiomyainvestors, trusts, or other similar or affilidte
16 || entities) of, and all persons acting by, througider or in concert with, any of the entities nanred
17 | sections (a) and/or (b) of this paragraph, inclgdany person or entity that was or could have been
18 | named as a defendant in the Civil Action.
19 1.19 “Maximum Gross Settlement Amount” means the maxinamount of money to be
20 | paid by Defendant in connection with this Agreemehhe Maximum Gross Settlement Amount is
21 | $500,000. Under no circumstances shall Defendantequired to pay more than the Maximpm
22 | Gross Settlement Amount in connection with the lesmtent of the Civil Action (except that
23 | Defendant shall be responsible for the paymenhefemployer share of FICA, FUTA, and SUTA,
24 | from funds outside the Maximum Gross Settlement Antp The Maximum Gross Settlement
25 | Amount shall be allocated to the Settlement Paymdintation, the Attorney’s Fees and Expenses
26 | Payment, the Enhancement Payments, the Reserve thenddministrative Costs, and the Claims
27 | under the Labor Code Private Attorneys GeneraloA@004 (“PAGA”), as follows:
28
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1 (@) The “Settlement Payment Allocation” means that ipartof the Maximum

2 || Gross Settlement Amount to be allocated and maddaie for payment to the Opt-in Plaintiffs,

3 || FLSA Class Members and Covered California Rule 28s€ Members in accordance with this

4 | Agreement. The total Settlement Payment Allocaiso$279,584.03, although this amount may be

5 | increased in accordance with Section 1.19(b)-(cdheé Court reduces the Attorney’'s Fees and

6 | Expenses Payment and/or the Enhancement Payméms'individual Settlement Allocation” faor

7 | each of the Opt-in Plaintiffs, FLSA Class Membensg &overed California Rule 23 Class Members

8 || is set forth inExhibits A-1, A-2 and B. The cumulative total of each Individual Settlerne

9 || Allocation of all Opt-in Plaintiffs, FLSA Class Mdrers and Covered California Rule 23 Class
10 | Members shall equal the Settlement Payment Allonati
11 (b)  The “Attorney’s Fees and Expenses Payment” meaastdtal amount of
12 | money (up to $171,665.97) to be paid by Defendar@lass Counsel in accordance with the Final
13 | Approval Order, as attorney’s fees and costs aperses incurred in the Civil Action. Prior to the
14 | submission of the motion seeking entry of the Fipproval Order, Class Counsel will seek|an
15 | award of attorney’s fees not to exceed $166,66%0d,an award of its actual costs and expenses in
16 | an amount not to exceed $5,000. Defendant willapgose this request. If the Court awards |less
17 | than $171,665.97 as the total Attorney’s Fees axukises Payment, this shall not be a basis for
18 | voiding this Agreement; rather, the difference @ amount awarded shall be re-allocated to the
19 | Settlement Payment Allocation, thereby increasirache individual’'s Individual Settlement
20 | Allocation.
21 (c) The “Enhancement Payments” means the amount of yn@eto a total of
22 | $8,000) to be paid by Defendant to the four Namiethiffs. Prior to the submission of the motipn
23 | seeking entry of the Final Approval Order, Classuis®l may seek an award of enhancement
24 | payments of $2,000 each to the four Named Plagntitir a total of $8,000, in recognition of their
25 | work in this Civil Action on behalf of the Opt-inldntiffs, FLSA Class Members and Covered
26 | California Rule 23 Class Members. These paymdrdl be treated as non-wage income and shall
27 | be in addition to whatever payments these indivglumaay be eligible to receive as FLSA Class
28 | Members and Covered California Rule 23 Class Memb8&efendants will not oppose this request.
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1 | If the Court awards less than $8,000 as the tathhEcement Payments, this shall not be a basjs for
2 | voiding, objecting to or appealing from the Finappkoval Order; rather, the difference in the
3 || amount awarded shall be re-allocated to the SegtheiiRayment Allocation, thereby increasing each
4 | individual's Individual Settlement Allocation.
5 (d) “Administrative Costs” means the maximum amouniadney ($28,500) to
6 | be paid by Defendant to the Claims Administrator foe services it will provide under this
7 | Agreement. Defendant shall not be responsibleafyr costs of settlement administration that may
8 | exceed this amount.
9 (e) In addition to the foregoing, the Parties shalbedite $2,250, payable to the
10 | Labor and Workforce Development Agency, to the rRit#s’ PAGA claim (the “PAGA
11 | Allocation”), brought by Named Plaintiffs on behalf all FLSA Class Members and California
12 | Rule 23 Class Members who worked for Defendantahf@nia at any time between December 3,
13 | 2013, through September 15, 2015 (“PAGA ParticipgntClass Counsel has determined the FILSA
14 | Class Members and California Rule 23 Class Memtiexsare entitled to a PAGA allocation and
15 | damages.
16 ) In addition to the foregoing, the Parties allocgi®,000 to a Reserve Fund|to
17 || allocate to individuals who (i) erroneously werée mentified on Exhibits A-1, A-2 or B but can
18 | establish a valid claim as an FLSA Class Membe&Cavrered California Rule 23 Class Member| or
19 || (ii) were identified in Exhibits A-1, A-2 or B, butho may have missed a filing deadline and/or who
20 | can produce evidence that the information usedakcutate his/her pro rata share of the settlement
21 | was inaccurate. The Claims Administrator will makefinal determination of whether any
22 | individual qualifies for the Reserve Fund, and of fer how much, after consultation with Class
23 | Counsel and Defense Counsel. The Reserve Funt shahcluded in the Settlement Payment
24 | Allocation and distributed on a pro rata basis to Rarticipating Claimants, including those
25 | qualifying pursuant to this paragraph, prior to digtribution of Individual Settlement Allocations.
26 (@) The total of the Settlement Payment Allocation, #torney’'s Fees and
27 | Expenses Payment, the Enhancement Payments, teev®é&sind, the Administrative Costs and the
28 | PAGA Allocations shall not exceed the Maximum Gr8gttlement Amount.
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1] 2. RECITALS AND SETTLEMENT TERMS
2 2.1 This case is a putative FLSA collective action amutative California Rule 23 class
3 || action brought by the Named Plaintiffs on behalfimdividuals who were employed by PRG
4 | Industries, Inc. and/or any subsidiary (includin@@ Architectural Finishes, Inc.) and/or any
5 || predecessor (including Akzo Nobel Paints LLC) aricbw(a) were identified by Named Plaintiffs|as
6 | being entitled to supplemental overtime wages eameonnection with the payment of incentjve
7 || compensation associated with work performed frorh22(hrough 2015; and/or (b) were employed
8 | in California during the period of January 22, 20flirough September 15, 2015, and who were
9 | classified as non-exempt. With respect to theviddals in the first group, Named Plaintiffs claim
10 | that Defendant failed to pay them all supplementartime wages earned in connection with the
11 | payment of incentive compensation associated wibhkvperformed from 2012 through 2015, |in
12 | violation of the FLSA and the California Labor Code/ith respect to the individuals in the second
13 | group, Named Plaintiffs assert various additionaines under the California Labor Code, including
14 | claims that Defendant failed to provide accuratggevatatements, claims that Defendant owes
15 | waiting time penalties to former employees who warployed in California and who were not paid
16 | all supplemental overtime wages owed at the timehefr termination, claims related to direct
17 | deposit, and claims for reimbursement of businegsemses. The Named Plaintiffs sought
18 | compensation on behalf of themselves, the Opt-ainklfs, the FLSA Class Members and the
19 | California Rule 23 Class Members, for alleged udpaiages, penalties and reimbursement of
20 | business expenses, as well as other relief underFttSA and California state law, includipg
21 | liguidated damages, interest, penalties, litigatosts and expenses, and attorney’s fees.
22 2.2  Defendant vigorously denies the allegations in@nal Action and states that it did
23 | not violate the law and that it has no liability fmy claims raised in the Civil Action, but hasesyl
24 | to the terms of this Agreement in order to avoid #xpense and disruption of further litigatipn.
25 | Nothing in this Agreement shall be deemed or usedrneadmission of liability by Defendant or the
26 | Released Parties, or an admission that a classldstbeu certified for any purpose other than
27 | settlement.
28
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1 2.3  During the pendency of this action, Class Counseldacted discovery concerning
2 | Defendant’s policies, payroll practices, and waigéesnents, on behalf of the FLSA Class Members
3 || and the California Rule 23 Class Members. Theié&engaged in a formal, arm’s length mediation
4 | on September 15, 2015, conducted by mediator MadyR
5 2.4 1t is the intention of the Parties that this Agresm shall constitute a full and
6 | complete settlement and release of all Releasenn€las defined in Section 5 herein against all
7 | Released Parties.
8 2.5 In exchange for the dismissal of the Civil Actiortiwprejudice and the settlement
9 || and release of all Released Claims as defined ¢tid®e5 herein against all Released Parties,|and
10 | otherwise subject and pursuant to the terms andiwomns of this Agreement, Defendant has agreed
11 | to pay the Maximum Gross Settlement Amount.
12 2.6  The Parties shall cooperate in the formal stepgessy to carry out the terms set
13 | forth in this Agreement, which is subject to ap@ioyy the Court.
14 | 3. APPROVAL AND NOTICE PROCEDURES
15 3.1  The Parties shall seek Court approval of this Agreret as follows:
16 (@) by filing with the Court, no later than fourteerjdays following the date gn
17 | which this Agreement is executed by all PartieajrRiffs’ motion for an order granting preliminary
18 || approval to the California Rule 23 class actionleetent described in this Agreement, certifying a
19 | California Rule 23 class for settlement purposely,cauthorizing notice of the settlement to the
20 | Covered California Rule 23 Class Members, condsilgncertifying an FLSA settlement class,
21 | authorizing notice of the settlement to the FLSASSI Members, and setting a date for a Fairness
22 | Hearing; and
23 (b) by filing with the Court, within the time period tséorth in Section 3.4
24 | Plaintiffs’ motion for an order (i) approving therins of the FLSA settlement as described in |this
25 | Agreement and (ii) granting final approval of thali®rnia Rule 23 Class Action Settlement
26 | described in this Agreement.
27 Also, in connection with, and prior to, the Plaffsti motion seeking entry of the Fingl
28 | Approval Order, Named Plaintiffs will file with th€ourt their motion for: (1) an Attorney’s Fees
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1 | and Expenses Payment, comprising a request fomatte fees not to exceed $166,665.97, and
2 | actual costs and expenses in an amount not to @&®600; and (2) Enhancement Payments of
3 | $2,000 each to the four Named Plaintiffs. Defemdel not oppose this motion.

4 3.2  Notice and Claims Procedure for FLSA Class Members.

S (@) Not later than fourteen (14) days after the datéhefCourt’s issuance of the

6 Preliminary Approval Order, Defendant will provitlee Claims Administrator with an Excel chart

! listing the last known addresses of the FLSA CMsmbers who are identified dexhibit A-2.

z (b) Within fourteen (14) days after receipt of the immi@tion set forth in 3.2(a),
10 the Claims Administrator shall mail, via First G3agnited States mail, the Notice of Settlement of
11 [| Collective Action Lawsuit in the form attached Bghibit E, together with an Opt-in Plaintiff
12 | Settlement Claim Form and Release (the “Opt-inr@l&brm” in a form substantially similar to the
13 | attachecExhibit F) (collectively, “the Opt-in Notice Packet”), to @aFLSA Class Member. The
14 Claims Administrator shall perform a national chamd address database review prior to mailing. If
iz any Notice Packet is returned as undeliverableClaems Administrator shall promptly advise Class
17 Counsel and attempt to locate such FLSA Class Mertibeugh one skip trace and, if a new
1g | address is identified, shall promptly mail an aiddial Opt-in Notice Packet to such person.

19 (© If an Opt-in Claim Form is returned by an FLSA Glddember within the
20 || time period set forth in Section 3.2(d) but is owe way deficient, the Claims Administrator may
21 contact the FLSA Class Member who returned thei@@ttaim Form to notify that individual of the
22 deficiency and give him/her a chance to correct de&ciency, provided that the correction|is
zj postmarked within the Opt-in Claim Period or witli@ days of the date of mailing the cure notjce,
o5 whichever is later.
26 (d) FLSA Class Members who return a properly execut@d-i® Claim Form
27 | postmarked within forty-five (45) days followingelhdate of initial mailing of the Opt-in Notice
28
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Packet (the “Opt-in Claim Period”) shall becometiegrating Claimants. Within fourteen (14) days
following the expiration of the Opt-in Claim Perijoghe Claims Administrator shall provide Class
Counsel and Defense Counsel with an Excel chdmdighe names of the FLSA Class Members
who qualify as Participating Claimants. The orai©pt-in Claim Forms shall be submitted|to
Defense Counsel, and a copy shall be provided &sCCounsel. FLSA Class Members who
become Participating Claimants shall be entitled peoyment of their Individual Settlement

Allocation as set forth below. FLSA Class Membetso do not become Participating Claimants

© o0 N o o B~ w N Pk

shall not be entitled to payment of their Indiviti&ettlement Allocation, and any amounts nhot

10 claimed shall remain the property of Defendant.

11

12 3.3  Notice Procedure for Covered California Rule 23 Clas Members.

13 (@) Not later than fourteen (14) days after the datéhefCourt’s issuance of the
14 Preliminary Approval Order, Defendant shall provitie Claims Administrator with an Excel chart
15 listing the last known addresses of the Coveredfd@ala Rule 23 Class Members who are
16 identified onExhibit B..

17 (b)  Within fourteen (14) days after the date of theliRmeary Approval Order

18 the Claims Administrator shall mail, via First Gabnited States mail, the Notice of Proposed
19 Settlement of Class Action Lawsuit and Fairnessridgg“Rule 23 Notice”) in the form attached as
20 Exhibit D, to all Covered California Rule 23 Class Membessg each individual’'s last known
21 address. The Claims Administrator shall performagonal change of address database review prior
oo | 10 mailing. If any Rule 23 Notice is returned asdeliverable, the Claims Administrator shall
23 promptly advise Class Counsel and attempt to losaté California Rule 23 Class Member through
o4 | ONE skip trace and, if a new address is identiéd])| promptly mail an additional Rule 23 Notiog t
25 such person.

26 (c) Any Covered California Rule 23 Class Member whosdoet wish to become
o7 | @ Participating Claimant may request exclusion fithia class by submitting a signed request for
28 exclusion to the Claims Administrator. To be efifee, such request for exclusion must include|the

g
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1 | individual's name and an unequivocal statementttaindividual requests to be excluded from|the

2 | class, and it must be received by the Claims Adstriaior within forty-five (45) days following the

3 | date of the initial mailing of the Rule 23 Notid@ié 45-day period shall be referred to hereinhas t

4 | “Opt-Out Period”). The Claims Administrator shdiliver copies of each request for exclusion to

5 || Class Counsel and Defense Counsel not later than(5) business days after receipt thereof. Glass

6 || Counsel shall, within ten (10) business days ofeth@ of the Opt-Out Period, file with the Clerk|of

7 || Courts copies of all requests for exclusion soivece All Covered California Rule 23 Class

8 | Members who do not request exclusion from the ctfsdl be deemed Participating Claimants. If

9 | ten percent (10%) or more of the Covered CalifoRuge 23 Class Members request exclusion from
10 | the Class during the Opt-Out Period, Defendant nmayts sole discretion elect to void this
11 | Agreement by providing written notice to Class Cselnand to the Court within thirty (30) days
12 | after receiving notice that the above-referencezhehas occurred. In the event Defendant elects to
13 | void the Agreement, the Agreement shall be terreshand shall have no force or effect, and|the
14 | Parties shall not request entry of the Final Appt&@rder.
15 (d)  Any Covered California Rule 23 Class Members whahwito present
16 | objections to the proposed settlement at the Fssribearing must do so first in writing. To be
17 | considered, such statements must be sent to the (oaccordance with the Court’'s Procedural
18 | Guidance for Class Action Settlements, and be paied by a date certain, to be specified on| the
19 || Notice, which shall be for each California Rule@ass Member forty-five (45) days after the initial
20 | mailing of the Claims Administrator of the NoticeAn objector who timely submits a written
21 | objection may appear at the Fairness Hearing eithgyerson or through counsel hired by the
22 | objector. An objector who wishes to appear atfAeness Hearing must state his or her intentign to
23 | do so at the time he or she submits his or hetemribbjections. An objector may withdraw his| or
24 | her objections at any time. No Covered CaliforRiale 23 Class Member may appear at|the
25 | Fairness Hearing or appeal from the Final ApprdWatler unless he or she has filed a timely
26 | objection that complies with the procedures proditerein. Any Covered California Rule 23 Class
27 | Member who requests exclusion from the class mdysabmit objections to the settlement. The
28
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1 | Parties may file with the Court written responsesny filed objections no later than fourteen (14)

2 | calendar days before the Fairness Hearing.

3 3.4  FEinal Settlement Approval Procedures.

4 (@) Not later than fourteen (14) calendar days befbee Rairness Hearing, the

5 || Named Plaintiffs will submit Plaintiffs’ motion fdfinal Certification of the settlement classes and

6 | Final Approval of the Settlement Agreement. Ptmfiling the motion, Class Counsel shall permit

7 | Defense Counsel an opportunity to review the motwoid propose revisions. The date of the

8 | Fairness Hearing will be set by the Court.

9 (b) At the Fairness Hearing, the Parties shall requeedtthe Court issue a Final
10 | Approval Order in all material respects identicaEhibit G.
11 | 4. PAYMENT OBLIGATIONS
12 4.1  No later than seven (7) days following the Effeetbate, the Claims Administratpr
13 | shall provide a report to Class Counsel and Def€wmensel stating the total amount of funds (not
14 | exceeding the Maximum Gross Settlement Amount, whth exception of the employer share| of
15 | FICA, FUTA, and SUTA) required to satisfy all paymieobligations pursuant to this Agreement.
16 | This report shall state the amount of the Courtraypgd Attorney’s Fees and Expenses Payment, the
17 | amount of the Court-approved Enhancement Paymehts, amount of the Court-approved
18 | Administrative Costs and the amount of the PAGAoA#Htions. The report shall also state the fotal
19 | amount allocated to Participating Claimants. Tdmort shall also state the amount needed to satisfy
20 | the employer share of FICA, FUTA, and SUTA.
21 4.2  Not later than seven (7) days thereafter, Defendhall remit the amount needed| to
22 | satisfy its obligations under this Agreement (imithg the amount needed to satisfy the employer
23 | share of FICA, FUTA, and SUTA) to the Claims Adnsinator to be held in escrow for the purpose
24 | of making payments as provided in this Agreement.
25 4.3 The Claims Administrator will make the Attorney’edés and Expenses Payment|(in
26 | the amount directed by the Court and in no evententibkan $171,665.97) by wire transfer or|by
27 | check delivered to Class Counsel at an anticipdéte no later than seven (7) days after the Claims
28 | Administrator receives the payment from Defendarih advance of the Effective Date, Class
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1 | Counsel will provide the Claims Administrator withe tax-payer identification numbers for Class

2 | Counsel, executed W-9 forms, and wire instructiombe Named Plaintiffs, FLSA Class Members,

3 || Covered California Rule 23 Class Members and Glamssel expressly waive any rights that they

4 | may have to recover any other attorney’s feessarsti expenses relating to the Civil Action.

5 4.4  Except as otherwise provided herein, the Partiedl &lear responsibility for the|r

6 | own fees, costs, and expenses incurred by themisangaout of this litigation and will not seek

7 || reimbursement thereof from any party to this Agreetor the Released Parties.

8 45 The Claims Administrator will make the Enhancem®@atyments (in the amount

9 | directed by the Court and in no event more thaO®3Bjn the aggregate) within fourteen (14) days
10 | after the Claims Administrator receives the paymieom Defendants. Any such Enhancement
11 | Payments awarded shall be in addition to payméatisthe recipients are entitled to as Participating
12 | Claimants. Any such Enhancement Payments awargeitheéb Court shall be distributed by the
13 | Claims Administrator in separate checks mailed empioraneously with the mailing of checks to
14 || Participating Claimants and shall be reported #@iesand federal taxing authorities as non-wage
15 | income.
16 4.6 Payments to the Participating Claimants.
17 €)) The Claims Administrator shall make payment to Blagticipating Claimants
18 | within fourteen (14) days after the Claims Admirasdr receives the payment from Defendant.
19 | Each Participating Claimant’s Individual Settlem@fibcation shall be as determined by the Clajms
20 | Administrator as set forth in Sections 1.19 &ndhibits A-1, A-2 and B. For income and payrall
21 | tax purposes, for Participating Claimants who avefrom California, fifty percent (50%) of each
22 | Individual Settlement Allocation shall be allocatad wages (which shall be subject to requjred
23 | withholdings and deductions and reported as wagenie; the employee’s share of payroll taxes
24 | associated with any individual's wage payment vié paid from that individual’'s Individual
25 | Settlement Allocation), and the remaining fifty pemt (50%) shall be allocated as liquidated
26 | damages, interest and other non-wage recovery wsihall not be subject to withholdings |or
27 | deductions and shall be reported as non-wage incdree income and payroll tax purposes, |for
28 | Participating Claimants who are from California3 df each Individual Settlement Allocation shall
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1 | be allocated as wages, and the remaining 2/3 bleallllocated as penalties, liquidated damages,
2 || interest and other non-wage recovery (which shatllo@ subject to withholdings or deductions and
3 | shall be reported as non-wage income).
4 (b) Other than the withholding and reporting requiretaerherein, the
5 | Participating Claimants shall be solely responstblethe reporting and payment of their share of
6 | any federal, state and/or local income or otheregamn payments received pursuant to (this
7 | Agreement. The employee portion of all applicabdleome and payroll taxes will be the
8 | responsibility of the individual Participating Ofaant, who agrees to indemnify Released Pairties,
9 || Class Counsel, and Defense Counsel for any tadityalincluding penalties and interest, arising ou
10 | of or relating to the Participating Claimant’s taig to pay taxes on any amounts paid pursuant to
11 | this Agreement.
12 (c) Participating Claimants will have one hundred eygli80) days from the date
13 | the checks are issued to negotiate them. Sixtydé9s from the date of mailing of the checks,|the
14 | Claims Administrator will provide Class Counsel it report reflecting which Participating
15 | Claimants have not yet negotiated their checksas€ICounsel will be free to contact any such
16 | individual to encourage them to promptly negotidteir checks. Participating Claimants shalll be
17 | bound by the terms of this Agreement even if traltd timely negotiate their checks, and any such
18 | payments will escheat to the applicable state fasdunclaimed property (e.g., the California
19 || unclaimed wages fund).
20 4.7 Released Parties, Class Counsel, and Defense Gauitiseot be liable for checks
21 | cashed by persons other than the Participatingm@lats. Each Participating Claimant will pe
22 | deemed to have released the Released Parties lirbabidity as set forth in this Agreement even if
23 | his or her check is cashed by a person other thatom the check is written.
24 4.8 Payments made under this Agreement are not intetedadd will not: (1) form the
25 | basis for additional contributions to, benefits e@ncr any other monetary entitlements under; (2)
26 | count as earnings or compensation with respeart(8) be considered to apply to, or be applied for
27 | purposes of, any bonus, pension, any 401(k) amdih@r retirement plans or similar programs of any
28 | of the Released Parties.
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1] 5. RELEASES

2 5.1 Release of Claims

3 The following release of claims shall be referre@dllectively as “Released Claims”:

4 (@) By operation of this Agreement and except as t sights or claims as may

5 || be created by this Agreement or those nonwaivapldéaty, the Named Plaintiffs (on behalf of

6 | themselves and all Opt-in Plaintiffs, FLSA Classmviers who become Participating Claimants, and

7 | Covered California Rule 23 Class Members and all tioéir respective heirs, executors,

8 | administrators, personal representatives, successord assigns) hereby irrevocably and

9 | unconditionally forever and fully release (and auaet not to sue or otherwise pursue claims),
10 | whether known or unknown, against Released Patikesf the following claims arising at any time
11 | through and until September 15, 2015: (a) all FL:8A California Labor Code claims pled in the
12 | Complaint; (b) all federal, state and local lawirts, whether known or unknown, that were or cquld
13 | have been asserted in this matter based on the ddeged in the operative Complaint; and (c) all
14 | claims for penalties, liquidated damages, inter@sbyneys’ fees, or litigation expenses baseden t
15 | claims listed in (a)-(b) above. For Named Plaistifind all Opt-in Plaintiffs, released claims shall
16 | also include any and all claims for retaliationatetl to their participation in the Civil Action. h&
17 | settlement payment checks to the Participatingn@ats will include a statement confirming the
18 || recipient’'s consent to participate in the actiontfee purpose of releasing claims as set forthihere
19 || and receiving the settlement payment.
20 (b) By operation of this Agreement and except as t sights or claims as may
21 | be created by this Agreement or those nonwaivaplé&aw, all Covered California Rule 23 Class
22 | Members who do not timely exclude themselves froendlass in accordance with this Agreement,
23 | shall by operation of the Final Approval Order, lmghalf of themselves and their respective heirs,
24 | executors, administrators, personal representatigescessors and assigns, irrevocably |and
25 | unconditionally forever and fully release all Reded Parties from any and all claims that were
26 | asserted in the operative Complaint in the Civitidw or that could have been asserted in the Civil
27 | Action based upon the facts alleged in the opezaflemplaint (including but not limited to claims
28 | arising under the California Labor Code), includibgt not limited to all claims, demands, and
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1 | causes of action for unpaid regular and/or overtimages, penalties, liquidated damages, costs,
2 | attorney’s fees, and any other relief under Catifmtaw, arising at any time up until September|15,
3 | 2015. The settlement payment checks to the Raatiog Claimants will include a statement
4 | confirming the recipient’s consent to participateghe action for the purpose of release claimse#ts s
5 || forth herein and receiving the settlement payment.
6 (© Named Plaintiffs (on behalf of themselves and alpt-d Plaintiffs)
7 || acknowledge that they each may have claims relaiethe Released Claims that are presently
8 || unknown and that the release contained in this é&gent is intended to, and will fully, finally and
9 | forever, discharge even such claims, whether n@srted or unasserted, known or unknown, tg the
10 || extent they fall within the description of the Reded Claims. Accordingly, Named Plaintiffs (on
11 | behalf of themselves and all Opt-in Plaintiffs) erstand and agree to waive the provisions of,|and
12 || relinquish all rights and benefits afforded by, i@ahia Civil Code Section 1542 or any statute or
13 || rule of similar effect. Civil Code Section 1542pides in full as follows:
14 A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH T HE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER
15 FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH | F
KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED H IS
16 OR HER SETTLEMENT WITH THE DEBTOR.
17
In giving this waiver, Named Plaintiffs (on behadf themselves and all Opt-in Plaintiffs)
10 acknowledge that they have been advised of Caldddivil Code Section 1542, they may hereafter
0 discover facts in addition to or different from feothat they now believe to be true with respect to
20 the subject matter released herein, but agreetliegt have taken that possibility into account in
ot reaching this Agreement and that, notwithstandimggdiscovery or existence of any such additional
- or different facts, as to which they expressly assuhe risk, they freely and voluntarily give the
2 release set forth above. Upon entry of the Fingbraval Order, every Participating Claimant shall
2 be deemed to have given this release.
2 5.2 Named Plaintiffs (on behalf of themselves and git-@ Plaintiffs) represent and
z: warrant that they have not assigned or transfemepurported to assign or transfer, to any pesagn
28
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1 | entity, any of the Released Claims or any porti@reof or interest therein, including but not lieaif
2 || to, any interest in the Civil Action, or any reldtaction.
3| 6. PARTIES’ AUTHORITY
4 6.1 All Parties have been represented by counsel thimutgall negotiations which
5 || preceded the execution of this Agreement and tlgie@ment is made with the consent and advice
6 | of counsel. Class Counsel believe that the termd @nditions of this settlement are fair,
7 | reasonable, adequate, and beneficial to and inbése interest of Named Plaintiffs, the Opt-in
8 | Plaintiffs, the FLSA Class Members and the Covetadifornia Rule 23 Class Members. Named
9 | Plaintiffs and Class Counsel represent that theyfdly authorized to enter into this Agreement and
10 | to bind the Opt-in Plaintiffs, the FLSA Class Mendb&ho become Participating Claimants, and|the
11 | Covered California Rule 23 Class Members (who dotineely request exclusion) to the terms and
12 | conditions thereof.
13 6.2 All of the Parties acknowledge that they have beepresented by competent,
14 | experienced counsel throughout all negotiationscvigreceded the execution of this Agreement,
15 | and this Agreement is made with the consent anicadf counsel who have jointly prepared this
16 | Agreement.
17 6.3 It is agreed that because the Opt-in PlaintiffsSALClass Members and Covered
18 | California Rule 23 Class Members are so numerdus, impossible or impractical to have each
19 | member execute this Agreement. To that end, NaRieuahtiffs will execute this Agreement and
20 | bind the Opt-in Plaintiffs, the FLSA Class Membgémho become Participating Claimants), and the
21 | Covered California Rule 23 Class Members (who dotineely request exclusion) to the terms and
22 | conditions thereof. The notices to the FLSA Clglesnbers and Covered California Rule 23 Class
23 | Members will advise them of the nature of the redeas described in this Agreement, as well as the
24 | other material terms of the Agreement.
25 6.4 The Agreement will be binding upon and inure to bleaefit of the Parties and their
26 | respective heirs, trustees, executors, adminisgatoccessors, and assigns.
27
28
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1] 7. CONFIDENTIALITY
2 7.1  Prior to the filing of the motion for preliminarypproval of this Agreement, Named
3 || Plaintiffs and Class Counsel agree that they woll reveal the terms of this Agreement to anypne
4 | except their spouse or domestic partner and/oopatsax advisors, provided that they obtain from
5 | such person(s) (who shall be deemed to be themtader purposes of this provision) an agreement
6 || to keep such information confidential.
7 7.2  The Parties, Class Counsel and Defense Counsdl ahaéfrain from issuing of
8 || maintaining any press release, or press outreagimemicating any information about the Ciyil
9 || Action or this Agreement. If contacted by medipresentatives with respect to the Civil Action or
10 | this Agreement, the Parties, Class Counsel and defé€ounsel will say only that the Parties
11 || amicably resolved the dispute, without providinglitdnal information or commentary.
12 7.3  The Parties shall comply with the Stipulated Coarfitlality and Protective Order
13 | (Docket No. 24).
14 7.4 For one year from the date of this Agreement, NarRéaintiffs agree not tp
15 || encourage or solicit any other individuals who wereare currently employed by Defendant to
16 | commence or to participate in the commencementngf action against Defendant or Released
17 | Parties with regard to potential claims that thaghhhave against Defendant or Released Parties,
18 | where such claims arose prior to the date of tlgseAment and involve wage and hour matters
19 | and/or claims analogous to the Released Claims.
20 7.5 As a material condition of this Settlement Agreeméor one year from the date pf
21 | this Agreement, Class Counsel agree not to s@ryt other individuals who were or are currently
22 | employed by Defendant with regard to potentialrokithat they might have against Defendant or
23 | any Released Parties, where such claims arosetprtbe date of this Agreement and involve wage
24 | and hour matters and/or claims analogous to thed2et Claims. So long as Class Counsel
25 | complies with the foregoing provisions, nothingtims paragraph precludes Class Counsel from
26 | representing anyone who chooses to be representteim in matters adverse to Defendant or|any
27 | Released Parties.
28
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1 7.6  Named Plaintiffs and Class Counsel agree that Dieiet's reputation, standing in the
2 | community, credibility, and future business oppoities may be diminished and they may suffer
3 | other losses in the event of a material breacheafi& 7 of this Settlement Agreement. Thus,
4 | Named Plaintiffs and Class Counsel agree thateretlent of a material breach of Section 7 by jany
5 || of them: (1) the party in breach of Section 7 (ang other party who encouraged and/or facilitated
6 | the breach) shall return to Defendant any fundd pgiDefendant to that party and shall be entitled
7 | to no further recovery under this Agreement; arjdd@endant shall have the right to obtain specific
8 | performance of Section 7 by the party(ies), damagad/or any other necessary and proper relief, in
9 || any court of competent jurisdiction.
10 | 8. ADDITIONAL PROVISIONS
11 8.1 The Parties agree to use their best efforts arfdlly cooperate with each other to
12 | accomplish the terms of this Agreement in a redsiengpracticable, and expeditious manner,
13 || including but not limited to, execution of such dowents and to take such other action as may
14 | reasonably be necessary to implement and effectivatierms of this Agreement.
15 8.2 Unless otherwise specifically provided herein, albtice, demands or other
16 | communications given hereunder shall be in wriaing shall be deemed to have been duly given as
17 | of the third business day after mailing by Unitedt&s registered or certified mail, return receipt
18 | requested, addressed as follows:
19 To the Plaintiffs/Settlement Class:
5 Laura L. Ho Bruce Fox
0 Byron Goldstein Andrew Horowitz
21 William C. Jhaveri-Weeks Obermayer Rebmann Makeustl Hippel LLP
Goldstein, Borgen, Dardarian & Ho 500 Grant Street
22 300 Lakeside Drive BNY Mellon Center
Suite 1000 Suite 5240
23 Oakland, CA 94612 Pittsburgh, PA 15219
24 To Defendants:
25 _ . .
Robert W. Pritchard Karin Cogpbill
26 Christopher Michalski Sophia Behnia
Littler Mendelson, P.C. Littler Mendelson, P.C.
27 625 Liberty Avenue, 26th Floor 50 West San Fernaddpl5th Floor
28 Pittsburgh, PA 15222 San Jose, CA 95113
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8.3 To be effective, any amendment to the Agreementtrbasmade in writing and
signed by counsel for the Parties, and approvettidyourt.
8.4 This Agreement and its attachments constitute tht@eeagreement between the
Parties concerning the subject matter hereof. XNonsic oral or written representations or terms
shall modify, vary, or contradict the terms of tihigreement. In the event of any conflict between
the Agreement and any other document, the Partiesd that this Agreement shall be controlling.

8.5 This Agreement shall be subject to, governed bynstoed, enforced, and

© o0 N o o B~ w N Pk

administered in accordance with the laws of theeStd California, both in its procedural apd

10 | substantive aspects, and shall be subject to th#nceng exclusive jurisdiction of the Court. This
11 | Agreement shall be construed as a whole accordiiitg fair meaning and intent, and not strictly for
12 | or against any party, regardless of who drafted/oo was principally responsible for drafting this
13 | Agreement or any specific term or condition thereof

14 8.6  This Agreement may be executed in counterparts,vameh each party has signed
15 | and delivered at least one such counterpart, eachterpart shall be deemed an original and, when
16 | taken together with other signed counterparts,|st@hstitute one Agreement, which shall be
17 | binding upon and effective as to all Parties.

18 8.7 The Named Plaintiffs, Class Counsel, and Defensen€sl agree not to encourage,
19 | assist, or solicit persons to exclude themselas the settlement class or object to the settlement
20 8.8 If the Court declines to enter, in the form subedttby Plaintiffs as contemplated
21 | under this Agreement (or any amended version agrgemh by the Parties), the Preliminary
22 | Approval Order or the Final Approval Order applieako this Agreement, or if the settlement| as
23 | agreed does not become final for any other reaben, there shall be no prejudice due to lapse of
24 | time to either side and the Parties may proceedi \itigation as it existed on the date of the
25 | execution of this Agreement. If this Agreemenin® approved, the case will proceed as ifl no
26 | settlement had been attempted, and Defendants ta&right to contest whether this case should be
27 | maintained as a collective and/or class actiontantbntest the merits of any claims being asserted
28 || in the Civil Action.

g
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1 8.9 In the event that the Parties discover, after the notice process and distribution of
2 | settlement payments, that individuals were erroneously not included on Exhibits A-1, A-2, or B, the
3 | parties will meet and confer about whether to allow such individuals to participate in the settlement
4 || on terms comparable to those who were included, and if so on what terms.
5 IN WITNESS WHEREOF, and intending to be legally bound, the Parties hereby execute
6 | this Agreement on the dates indicated below:
7 | Dated: A l@ i[gﬁ'é ,Q%-
g Named Plaintiff Hector Garcia
Class Representative (FLSA and California)
9
Dated:
10 Named Plaintiff Robert Cahigal
Class Representative (FLSA and California)
11
Dated:
12 Named Plaintiff Brian Holliday
13 Class Representative (FLSA)
14 | Dated:
Named Plaintiff Tina Diemer
15 Class Representative (FLSA and California)
16 | Dated:
Goldstein, Borgen, Dardarian & Ho
17 Class Counsel
18 Dated:
19 Obermayer Rebmann Maxwell and Hippel LLP
Class Counsel
20
Dated:
21 PPG Industries, Inc.
22 | Dated: ,
23 Littler Mendelson, P.C.
Defense Counsel
24
25
26
27
28
LITTLER MENDELSON, P.C.
0 W. San Femando, 15th Floor
San Jose, CA 95113.2303
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